[ _nvironmental Flanning
and Assessment Act Continued...

}.Farl:\/
This section of the ]egis]ation governs the
decision making process bg State government
(determining) authorities related to activity
aPProvaL

Jn the decision ma‘(ing process, under Section
111, itis the State government agencies’ dutﬂ to
consider environmental imPacts; and then under
Section 112, determine whether the level of
imPact is sufficient to require the Preparation of

an Environmcntal ]mPact Statcmcnt.

As mentioned in Part |V, ‘environmental imPacts’
under the law should be taken to include
Aboriginal sites and Places. Furthermore, the
DePartment of Flanm’ng New South \Na]es have
dcvc]opccl a set of guiclelines for interprctation of
Section 112 which reciuires that Aborigina]
Heritagc is assessed as part of the process.

Jt should be noted here that the National Parks
and Wildlife Service is a Part V autl—lority under
the [ nvironmental Flanning and Assessment
Act. Hence, it is required to undertake
assessment of the potential impacts of any

activities it proposes on Aboriginal raleritage.

Other Relevant chislation

Flease note that this is not the sole ]egislation of

relevance to Aboriginal Heritage Management in

New South Wales.  Other Acts include the
Federal Aboriginal and T orres Strait [slander
(Tﬂeritage FProtection) Act and Australian
Heri’cage (Commission Act. [urther State Acts
include the New South Wales Hcritagc Act and
the Local Govcrnmcnt Act‘
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Aborigina Sites
and the ’

T he two fundamental Picccs of lcgislation

that Providc the Pn’marg context for
Aboriginal Hcritagc Managcmcnt are:

1. The National Parks and
Wildlife Act and;
1. The Environmcntal F]anning and
Asscssmcnt Act.




National Parks and Wi]c"ilcc Act

There are two 1«33 sections in the NF&W Act
which are relevant to Aboriginal Heritage:

1. Section 84

This section Provides Protection for ‘Aboriginal
Flaccs’. Aboriginal Places have been defined by
the Act as ‘areas of cultural signhcicance to the
Aborigina] community’. Areas  will onlﬂ be
regarded as an Aboriginal Flace if the Minister is
satisfied that sufficient evidence exists to
conclude the area was oris of signi{:icancc to the

ABoriginaI community.

2. Section 90

This section Provic{es Protection for all
‘Aboriginal Kclics’. AEoriginal relics have been
defined }33 the Act as ‘any material evidence of
the incligcnous occupation of New 50ut}7
Wales’. T his Protection is Provided regarcﬂess of
the level of signhcicance (unlike Section 84). |tis
imPortant to understand that due to the current
worcling of the Iegislation it is on]y an offence to
Aamage or clestrog an Aboriginal relics or Placc if
it is done knowinglg. Furthermore, the legislation
does not set up any formal mechanisms for
ensuring that arcas with Potential to contain

Aboriginal sites or Places are assessed Prior to

imPact. [tis the P& A Act which fulfils this role.

[ nvironmental Flanning

and Asscssmcnt Act

The Primarg function of the [ F&A Act is that
environmental imPacts be considered in land use
Planning and decision making. The definition of
‘environmental imPacts’ in New SOuth Wales is
understood to include Aboriginal Heritage.

T here are three 1(6\9 sections (along with

associated regu]ations, schedules and guide]ines) in
the E_F&A Act which are relevant to Aboriginal
Heritage.

i. FPart]l]

Far‘c ]” governs the Preparation of the Fo”owing

three planning instruments:
P fos

1. State I~ nvironmental Flanning Policies

(SEFPs);
2. Regional I nvironmental Flans (R [s); and
3. | ocal [ nvironmental FPlans. (| 7 Fs)

T hese Planning instruments cover Permissib]e
uses and Potential constraints on the land use.
When assessing Potentia] uses and constraints
cluring the Preparation of a P]arming instrument,

guidelines Producecl bg the Department of
F]anning New SOUH'] Wa]es must be followed.

These guidelines sPeci{g that Aborigina] sites
and Places of signhcicance should be assessed as
Part of the process. Once deve]oped, the
Plarmirxg instruments, such as the LE_FS , may
sPecif:g the level of assessment requirecl in
relation to environmental assessment or more
sPeci{:icallg Aboriginal hcritagc investigations for

development aPPIications.

2, Fartl\/

This section of the Iegislation governs the
decision mal(ing process }39 local government
(consent) authorities during a deve]opment
aPPIication‘ Section 90, under Part |V, lists a
number of imPac’cs which must be considered
before development aPProval is granted.
Section 90 Subsection (1) 9b states that
consideration must be given for ‘the imPact of
that development on the environment (whetlﬁer or
not the subjcct of an environmental impac’c
statement)’. ]’c is 1ega113 understood that 590(I>
9b should be taken to include Aboriginal sites
and l‘xeri’cage.



